Over the past few decades the competences of the eu to enact legislation in criminal matters have significantly increased. Member States and criminal law experts have raised concerns: to what extent can national sovereignty and domestic interests regarding criminal justice be preserved? This paper argues that the perspective of national sovereignty should not be the primary concern in criminal justice affairs in the eu. It is proposed that eu legal measures in this area are primarily judged on whether they in their entirety contribute to a reasonable balance between effective law enforcement and adequate judicial protection of individuals. From this perspec tive, recent developments potentially contribute to redressing the balance in eu criminal law.
Introduction
Amongst criminal law scholars and practitioners supranational influences on national criminal law are traditionally regarded with suspicion. Since criminal law systems are considered to be closely linked to national cultural values -one can think of euthanasia legislation, drug policies, sentencing policies, etc. -supranational interferences have always been considered potential threats to national values and liberties. It explains why in the eu context a competence to enact legislation in the area of criminal law was introduced only in 1992 (Maastricht Treaty) and, besides, why the signi ficant expansion of competences since then unremittingly encounters resistance.
The fear that eu legislation in the area of criminal law would result in too much of a loss of national values and beliefs on how to approach crime and criminals reflects a very fundamental question: What will remain of the sover eign nationstate? But should (the preservation of) national sovereignty really be the primary source of concern when considering the eu's influence on criminal law? And if not, what should be the leading standard to assess eu criminal law? The position I take in this paper amounts to a negative answer to the first question. It will be argued that concerning matters of criminal law in the European Union, the pursuit of national interests have to an important extent faded into irrelevance. What is more, in the very field of criminal justice, the question 'what will remain of the sovereign nationstate?' is a hazardous question that ignores the heart of the matter.
I will therefore propose an alternative standard to assess the eu's influence on national criminal law and argue that the primary concern in criminal jus tice affairs in the eu should be the pursuit of finding a reasonable balance between crime control and judicial protection; eu action should primarily be judged from this perspective.
First, this paper presents a few cases in which Member States have expressed resistance against eu interference on national criminal law (Section 2), fol lowed by a reflection on how criminal law evolved into a mature field of eu competence (Section 3). Subsequently, I will present the key reasons underly ing my plea for an alternative standard to assess the eu's influence on national criminal law (Section 4). Thereupon, the current state of play in eu criminal law will be measured against the proposed standard; it will be argued that some recent developments may counterbalance the widespread sceptical approach on the national level (Section 5). The paper will close with some final remarks (Section 6).
Sovereignty Concerns in Several Member States
In order to illustrate the topic of this paper, the following gives a few examples of eu proposals and acts in the field of criminal justice that over the past few years have raised sovereignty concerns in the Member States. for an elaborate analysis of this judgement for instance A. Steinbach, 'The Lisbon Judgment and the German Constitutional Court -New Guidance on the Limits of European Integration? ' , 11 German Law Journal (2010) pp. 367-390. 3 As enshrined in Article 10 of Protocol No. 36 to the Treaty on European Union (OJ 2010, C83/325), the uk government had to decide before June 2014 whether or not it wants to remain bound by cooperation instruments adopted prior to the entry into force of the Treaty of Lisbon, which would include accepting the jurisdiction of the European Court of Justice of the European Union. 4 The viewpoint of the uk has been described by the House of Lords' European Union Committee in its reports on the matter, the First of all, no one will have missed the 2009 ruling of the German Constitutional Court on the ratification of the Lisbon Treaty by Germany.1 According to the Court, Germany would only be allowed to ratify the Treaty after sufficient powers for the national parliament would have been estab lished. It was done thus and the Treaty was ratified. Particularly relevant in the framework of this paper is the Court's listing of some areas, including the area of criminal law, which are 'especially sensitive with a view to the capacity of democratic selfdetermination' . According to the Court, both substantive and procedural criminal law are rooted in culturally and historically developed views and beliefs of the majority of German people. The eu's powers with regard to criminal justice affairs should therefore be strictly construed; Member States should be left with sufficient powers to act freely in this field.2
The fear to lose national control over criminal justice has also driven the uk government's decisions from December 2009 to date to partially opt out from eu cooperation in criminal affairs.3 The government only wished to opt back in to individual measures provided that rejoining would serve national inter ests.4 Recently, newly proposed individual measures aiming at the harmonisa tion of procedural rights (such as the presumption of innocence and procedural safeguards for juvenile suspects) have been rejected by uk members of parlia ment for several reasons, inter alia because signing up to these measures would be against national interest.5 european journal of crime, criminal law and criminal justice 23 (2015) Worth mentioning, too, is that in October 2013 the national parliaments of 11 Member States issued a protest against the European Commission's proposal to establish a European Public Prosecutor's Office.6 A total of 14 national par liaments and chambers submitted a reasoned opinion, stating that they found a breach of the principle of subsidiarity.7
This fundamental principle of eu law also underlies the Dutch opposition voiced against the Commission's proposal to adopt mandatory minimum sanc tions in two draft directives, on eu fraud and on counterfeiting the euro.8 In the absence of a domestic system of mandatory minimum sanctions, adoption of these proposals was considered to significantly violate a fundamental prin ciple of Dutch criminal law and is considered to 'go beyond what is necessary for the aim of combating fraud and fake money' .9
The examples above reflect deep concerns within several Member States about the eu's interference in matters of criminal justice. If 'Brussels' is, for instance, able to oblige the Member States to appoint against their will European Delegated Prosecutors -whose decisions to prosecute might be based on different principles -or to introduce mandatory minimum penalties -thereby establishing a paradigm shift in national crimi nal law -obviously the following question arises: what will remain of the sovereign nationstate? What will remain of culturally and historically The examples I have presented in this section are obviously a selection; they reflect con cerns in a number of Member States. In some other Member States, however, the eu's influence on national criminal law may be much less considered a cause for concern. For instance, in its decision of developed ideas that are currently reflected in the national criminal justice system?10 It has been mentioned that suspicions of the eu's impact on national crimi nal law are rooted deeply in various Member States. Nevertheless, the eu has been quite active in the field of criminal justice, even while in many cases the precise legal basis was at the very least disputed. The following will reflect on how criminal law evolved in such a significant area of eu competence. The aim is not to evaluate specific policies and legislative measures, but, rather, to dem onstrate how eu action over the past decades may have nourished the sover eignty concerns with regard to criminal justice matters.
3
The Birth and Growth of eu Criminal Law The 'Amsterdam era' caused quite a stir amongst Member States and crimi nal law experts. In my opinion, the enhanced powers themselves, as laid down in the Treaty, are not primarily to blame -it is rather the way in which these powers have been used by the eu institutions that gave rise to concerns over the legitimacy of criminal law measures in the eu framework. For instance, in 1999 the proclamation of the mutual recognition principle as the future cor nerstone for judicial cooperation14 was much more interfering than what the Member States had in mind when they subscribed for 'closer cooperation between judicial and other competent authorities' (former Article K.1). It is true that, in the wake of the 9/11 terrorist attacks, the first mutual recognition instrument (the Framework Decision on the European arrest warrant) was promptly adopted; however, the proposals for mutual recognition instruments that subsequently followed (e.g., regarding financial penalties, custodial sanc tions, investigation orders) led to series of difficult negotiations, finally result ing in cooperation mechanisms that apply a much lesser degree of recognition than the Council in 1999 had wished for. The exact relationship between the various provisions that referred to different areas of crime was highly unclear: some were convinced that the competence to enact common provisions was limited to organised crime, terrorism and illicit drug trafficking only (Article 31(e) former eu Treaty), whereas others believed such minimum provisions could also concern trafficking in human beings, offences against children, illicit arms traffick ing, corruption, fraud, racism and xenophobia (Article 29 former Equally divided were the Member States on the question of whether the Amsterdam Treaty did provide a legal basis to adopt minimum norms in the field of criminal procedural law; but minimum norms were adopted neverthe less. Also, despite the fact that a legal basis did exist to adopt minimum norms with regard to definitions of offences and sanctions, it was a matter for debate what criminal conduct could be subjected to such minimum norms.17 However, in implementing the Amsterdam provisions, the Council and the Commission favoured a very broad interpretation, considering the approximation of con stituent elements of offences and sanctions in the following areas of crime: 'offenses such as trafficking in human beings and sexual exploitation of chil dren, offences against drug trafficking law, corruption, computer fraud, offences committed by terrorists, offences committed against the environ ment, offences committed by means of the internet and money laundering in connection with those forms of crime ' .18 In the run up to the entry into force of the Lisbon Treaty, two landmark rul ings given by the European Court of Justice merely reinforced the legitimacy concerns amongst Member States and criminal law experts. The Commission and the Council disagreed on whether the criminal law competence was exclu sively conferred to the Union legislature (under the former Third Pillar frame work) or whether the Community legislature (under the former First Pillar framework) was competent as well to prescribe criminal sanctions to the Member States -in these cases with regard to serious environmental offences. The European Court of Justice confirmed the Commission's viewpoint that criminal law could fall within the Community's competence and stipulated that the Community legislature had the power to require the introduction of penal sanctions 'when the application of effective, proportionate and dis suasive criminal penalties is an essential measure for combating serious envi ronmental offences' .19 The Court stipulated that in such situations, the Community's competence limits the Council's competence to legislate crimi nal law.
eu Criminal Law Competences Post-Lisbon
The European Court of Justice in the abovementioned 2005 and 2007 rulings20 turned out to be a forerunner of the merger between the First Pillar internal market area and the Third Pillar Area of Freedom, Security and Justice, as com pleted with the entry into force of the Lisbon Treaty. Likewise former Community measures, legal provisions relating to criminal law matters are now enacted through directives -which have direct effect -and require qualified majority voting -instead of unanimity. Besides, the Lisbon regime has led to greater clarity on the scope of competences in the field of criminal justice.
These competences, firstly, entail the further intensification of cooperation in criminal affairs between Member States. The differences on opinion regard ing whether the 'internal marketprinciple' of mutual recognition could legiti mately be applied to the area of criminal law have therefore ceased; the Lisbon Treaty explicitly provides a legal basis for its application in the context of coop eration in criminal affairs (Article 82(1) Treaty on the Functioning of the European Union, hereinafter: tfeu). Based on the assumption of a high level of mutual trust in each other's criminal justice systems, judicial decisions (such as search warrants, arrest warrants, final judgments) that are handed down in another eu Member State have to be recognised and enforced as if they would have been handed down in the domestic legal order. The most wellknown example of cooperation based on the mutual recognition principle is the simplified and speeded up mechanism of extradition between eu Member States -most of the time distinctively referred to as surrender.21 Member States are in principle obliged to recognise warrants for the arrest and surrender of persons, with a minimum of formalities. The obligation to recognise European arrest warrants is not absolute; the 2002 Framework european journal of crime, criminal law and criminal justice 23 (2015) Decision provides for several refusal grounds, some of which are even mandatory. Furthermore, in order to enhance the application of the mutual recognition principle in practice, the Lisbon Treaty lays down the competence to adopt Unionwide procedural norms, for instance with regard to the admissibility of evidence gathered in another Member State, or with regard to procedural rights for victims of crime and persons suspected of having committed a crime (Article 82(2) tfeu). To illustrate this: only several months ago, the Council and the European Parliament have adopted Directive 2013/48/EU covering the right for suspects to have their lawyer present during police interrogations.22 The assumption is that shared minimum rules of criminal procedure will increase the level of confidence amongst Member States in each other's crimi nal justice systems, and, in turn, will facilitate cooperation in criminal affairs.
Outside the cooperation context the Lisbon Treaty provides an indepen dent competence to create common minimum norms in the field of substan tive criminal law (Article 83 tfeu). By means of directives the eu may stipulate: (a) which constituent elements must at least be included in the definition of an offence; (b) that inchoate types of behaviour (inciting, aiding, abetting) must be criminalised as well; and (c) which maximum penalty must at least be determined for an offence. Today, substantive criminal law provisions can be enacted with regard to many areas of crime.
Article 83(1) tfeu refers, firstly, to conduct that is commonly considered criminal and is widely acknowledged to legitimise a Unionwide approach, due to their nature or impact (e.g., terrorism, trafficking in human beings, com puter crime). Though, harmonisation measures may, secondly, also be adopted with regard to policy areas that have already been subjected to harmonisation measures, but where the effective implementation of those measures turns out to require enforcement by means of criminal law. For instance, the eu's aim to achieve a high level of environmental protection has led to Unionwide stan dards of protection; on the basis of Article 83(2) tfeu, Member States may now be obliged to make the most serious breaches of environmental legisla tion punishable as a criminal offence in their national laws. The foregoing shows that for the many enactments that were grounded on a questionable legal basis prior to Lisbon, a legal basis has now undisputedly been provided. The hot debates about the legitimacy of eu action in the area of criminal law have therefore calmed down. It is true that the application of the Community method to the creation of criminal law measures did raise sev eral concerns, but at the same time it has been welcomed that as a conse quence of this Community method, the European Parliament now has a decisive role in the legislative procedure (codecision procedure). Now, a few years after the coming into force of the Lisbon Treaty, is the perfect time to rethink the approach towards eu criminal law.
Which Standard to Assess eu Criminal Law?
All in all, the developments as described above cannot but lead to the conclu sion that the ability for Member States to pursue national interests in legislat ing eu criminal law has significantly diminished over the past decades. Therefore, to wonder if ongoing Europeanisation of national criminal law would result in a loss of too much national sovereignty seems more than obvi ous. After all, despite the fact that the eu Member States do accept they are no longer fully sovereign in criminal justice matters, the examples in Section 2 have shown that Member States may disagree on the maximum extent of sov ereignty that should be given up. The position I take, however, is that, concern ing matters of criminal law in the European Union, the pursuit of national interests has to a major extent faded into irrelevance. As I will argue below, the ongoing internationalisation of crime, accompanied by the increasing transna tional approach towards procedural rights, have created a reality in which the pursuit of national interests can no longer be considered to have first priority.
4.1
Internationalisation of Crime Technological developments have had a major influence on the phenomenon of crime over the past few decades. In particular the major advances in information and communications technologies have confronted states with several kinds of criminal activities that by their nature involve crossborder implications, such as cybercrime or online child pornography networks. Also, although never empirically proven, it may be assumed that the removal of internal border controls throughout the European Union has contributed sig nificantly to organised crime across the internal frontiers, most commonly for illicit drug trafficking, money laundering or human trafficking for the purpose of their sexual exploitation. It is obvious that those developments have strengthened the need for close cooperation amongst police and judicial authorities. The operation to dismantle an online child pornography network by arresting 14 suspects from 8 different Member States is much more likely to succeed if agreements are made on the date and time of arresting the suspects in their countries of residence.
However, there is more than this very practical need to cooperate inten sively. In my opinion, to combat the aforementioned types of crossborder crime is definitely a matter of importance for the European Union as a whole. For example, would men and women from Romania be coerced to travel to the Netherlands and forced to carry out sex work in Amsterdam, it obviously is for the Netherlands and Romania to deal with these terrible acts and to grant each other legal assistance in the course of criminal proceedings -but what has happened is undoubtedly also a matter of importance for the European Union as a whole. After all, the pursuit of ensuring the free movement of people throughout the borderless eu area was certainly not meant to facilitate trade in humans and sexual slavery -where this happens, it must definitely be con sidered an eu care too. One can think of other crimes, such as counterfeiting the euro. Considering that the euro concerns a shared currency in 18 Member States, forgery of this currency cannot but being qualified as a matter of eu wide importance.
In order to enable a common approach towards these types of crime, the necessary regulation of cooperation mechanisms in the field of criminal affairs, may benefit from the creation of Unionwide definitions of criminal offences. In this context, claiming a large degree of national sovereignty would be useless and highly unrealistic.
International Approach to Procedural Rights in Criminal Proceedings
In the framework of this paper, attention must also be paid to the increasing international approach to procedural rights in criminal proceedings -as part of developing a comprehensive set of universally acknowledged fundamental rights to which all human beings are entitled. By entering into several interna tional treaties, a lot of states, including all eu Member States, have willingly surrendered a degree of national sovereignty; the binding character of most treaties obliges the joining states to secure the individuals' effective enjoyment of rights. As said, fundamental rights for individuals in criminal proceedings have always been included in the most important and comprehensive human rights treaties, such as the European Convention of Human Rights (echr). It is therefore selfevident that those treaties and caselaw thereof, have had quite an impact on national criminal justice -but also beyond: It follows from a landmark judgment of the European Court of Human Rights (ECtHR) in the case of Soering versus uk that states can also be held responsible for breaches of the echr that occur on the territory of another state, for instance, after the extradition of an individual to that other state. In this case, because Soering was suspected of a double murder, it was likely that extradition to the us would finally result in the imposition of the death penalty which would involve a long stay on 'death row' . Considering that the 'death row phenomenon' constitutes a breach of Article 3 echr, extradition to the us would imply a 'real risk' that Article 3 echr would be violated. The Court concluded that the uk, being aware of this real risk, had to refuse Soering's extradition to the usa.24
That all Member States are contracting parties to the echr -and in due time the eu itself will join too -underlines that eu legislation in the field of criminal law must at least comply with the minimum level of protection required by the echr (such as the legality principle). But it might be justified to guarantee an even stronger level of protection. If only because of the afore mentioned internationalisation of crime, the protection of fundamental rights of individuals who are involved in criminal cases with crossborder dimen sions has become all the more relevant in the eu context: to adequately pro tect these rights must be considered a matter of eu responsibility. To resist the further strengthening of procedural rights for reasons of national interests only, would deny the reality of this situation.
4.3
Criminal Justice beyond National Sovereignty: Balancing Law Enforcement and Judicial Protection In the preceding sections, I have argued that to oppose eu legislation in the area of criminal law principally on grounds of national sovereignty, denies the need for a common approach towards combating crime throughout the European Union and, moreover, the necessity to flank such a common approach by a Unionwide codification and supervision of fundamental rights in criminal proceedings. The increased competences of the eu to legislate in this regard, provide for the tools to realise such a common approach towards fighting transnational crime -in part throughout cooperation instruments european journal of crime, criminal law and criminal justice 23 (2015) and criminal proceedings in which the individual is entitled to a fair treat ment. The comprehensiveness of criminal law measures that have already been adopted over the past few decades and the widespread practice of mutual cooperation in criminal affairs on the Member States' level deserve to be judged in their entirety. If sovereignty claims cannot have much priority, which alternative standard should be used to judge the whole of eu criminal law? For that aim, the essential question is whether eu criminal law measures do con tribute to striking the right balance at the national level between effective crime control and adequate judicial protection. The governmental functions with regard to criminal justice comprise both aspects. It is obvious that the government is responsible to maintain public order which includes the effective combat and prevention of crime. For that reason police and judicial authorities are entitled to arrest, detain and ques tion citizens, as well as to search houses and other premises. But every coin has two sides. The government is equally responsible to protect citizens against arbitrary action, disproportionate sanctions, legal insecurity and inequality; therefore, criminal justice legislation should also lay down rules on the rights of individuals and the boundaries of governmental powers. Only then where attention is equally paid to both sides of the coin, optimum justice can be done to all interests at stake in the context of criminal justice. On the national level, the debate on criminal justice matters has traditionally been put as striking the right balance between both sides of the same coin: effective law enforcement and adequate judicial protection.25 In this day and age, the debate on eu crimi nal justice should be framed the same. This is not to say that sovereignty claims should never be made -that would be absurd. Member States remain able to oppose Brussels' legislative proposals that potentially influence national criminal law. Such an opposition will generally be framed as a breach of the subsidiarity principle as enshrined in Article 5 teu. One of the examples I presented in para. 1 relates to the Commission's proposal to include mandatory minimum penalties in a draft More important, though, is that such unsupported statements completely disregard the main issue at stake, which is in this case whether the Com mission's proposal to adopt mandatory minimum sentences would contribute to (or: not endanger) a balanced criminal justice. If the Commission's proposal would be considered from this perspective, it could be argued that the applica tion of mandatory minimum penalties in the Netherlands would be likely to jeopardise just sentencing. In this regard, it would be relevant to draw atten tion to specific features of Dutch criminal justice in comparison to other Member States in which minimum penalties are applied, such as the absence of legal grounds for sentencing reductions.27 This reasoning would imply that the introduction of mandatory minimum penalties would throw Dutch crimi nal justice off balance, focusing too heavily on the criminal law enforcement of counterfeiting the euro, at the expense of just sentencing. Compared to subsid iarity claims, such a substantial contribution to the negotiations would be much more likely to boost a profound and fundamental debate on the limits of the criminal law in the eu context. These days we cannot do without intensive cooperation mechanisms and common norms with regard to criminal law and criminal procedure. That the scope of competences in this area has been increased over the past decades must therefore be applauded, but the sole existence of a legal basis to act does not automatically legitimise the creation of legal provisions -that is com pletely true. I would very much welcome an ongoing debate between eu Member States and eu actors on the precise scope of criminal law compe tences and the legitimacy of newly created criminal law measures. Such a debate should, however, not primarily concentrate on the question whether or not national interests are sufficiently protected; it has been argued that the preservation of national sovereignty is not the main challenge that crime on In November 2013 this was explicitly recognised by eu Justice Commissioner Viviane Reding in a speech she delivered at the Conference on the European Criminal Policy the eu territory poses us to. Rather, in view of the need to optimally do justice to all interests at stake, the main challenge is to strike a balance between effec tive law enforcement and adequate judicial protection. It is from this perspec tive that the eu's use of criminal law competences has to be assessed. It can be derived from the preceding paragraph that it is the stage of law making on the eu level where, in my view, a fundamental debate about spe cific legislative initiatives can best be held and where attempts to influence proposed legislation or policy decisions are most likely to be effective. Where debates in Brussels during rounds of negotiations would continuously pay attention to the question whether the proposed legislation would contribute to a balanced criminal justice system on the Member States' level, it is much more likely that in the long run eu legislation in the field of criminal law will express a coherent criminal policy in which the traditional and most signifi cant issues in criminal justice are brought to the forefront, and in which sover eignty issues only play a secondary role.
Obviously, this leaves unaffected that the proposed standard is also appro priate to be applied on the level of the national legislator, for example during the preparation and creation of implementation legislation. Moreover, it may well happen that the actual enforcement of implementation legislation, for instance the European arrest warrant, appears to favour a very fast and effec tive surrender of suspected persons indeed, yet leaves vulnerable suspects out in the cold. To apply the standard I propose would prevent us from fruitless lamentations on the terrible effects of Brussels' interference; rather, to frame such a problem as endangering the balance between effective crime control and adequate judicial protection could stimulate a reasonable and substantive debate on whether the underlying eu act should be amended or interpreted differently, and on what points.
A Balance between Law Enforcement and Judicial Protection in eu Criminal Law? State of Play
As shown, criminal law measures have gradually gained popularity at the eu level; despite a disputed legal basis Member States have increasingly been coerced to enforce eu legislation by means of national criminal law. As will be demonstrated in the following section, these criminal law measures were ini tially onesidedly focused on catching the criminal;28 the adequate protection european journal of crime, criminal law and criminal justice 23 (2015) of the rights of those (alleged) criminals was considered a matter of national law dominantly.
5.1
Initially: One-Sided Focus on Repressive Control over Crime Firstly, I would like to mention the very broad definitions of crime that have been prescribed by Brussels in order to effectively combat serious types of crime. One example that is currently being followed with attention in The Netherlands concerns the common definition of money laundering and related offences, adopted in 2005.29 In particular the elements 'acquisition' and 'possession' of property derived from the suspect's own criminal activity have received much criticism, mainly because in order to constitute 'money laun dering' it is not required that the suspect acted with the intention to conceal or disguise the illicit origin of the property (Article 1(2)(c) of Directive 2005/60/ EC). As we all know, stealing a car usually includes the acquisition of this car and in many cases also the possession of this car. If the acquisition and posses sion of this car would be considered 'money laundering' , as the definition suggests, the offence of theft would automatically include the second offence of money laundering. This has been considered undesirable by the Dutch Supreme Court; in trying to put an end to such a broad interpretation, it has ruled that not all types of acquiring and possessing properties derived from the suspect's own criminal activity can be qualified as money laundering.30
However, it has been shown convincingly that the broad interpretation does correspond to the European Commission's aim -eventually approved by the Member States -to also prohibit, in addition to money laundering strictu sensu, activities that are 'usually connected with this phenomenon' -thus including the acquisition and possession of property derived from 'any kind of participation in a serious crime' .31 As a consequence, a person who at the european journal of crime, criminal law and criminal justice 23 (2015) moment of acquiring certain property knows that it is derived from criminal activity perpetrates a money laundering activity, irrespective of whether the activity was intended to conceal or disguise the illicit origin of the property. It is true. The eu legislator has indeed created a very broad definition of money laundering.
A second context in which crime control has long been dominated concerns judicial cooperation. The introduction of the principle of mutual recognition was primarily inspired by the wish to avoid safe havens for criminals trying to benefit from the removal of internal border controls in the European Union. The judicial protection of those (alleged) criminal were initially no part of the cooperation mechanisms that were developed along the lines of mutual recog nition and mutual trust.
To illustrate this, the Framework Decision on the European Arrest Warrant does not provide for express grounds to refuse surrender on the basis of fun damental rights concerns. It has resulted in a variety of interpretations as to the possibility to base a refusal on fundamental rights considerations. Research shows that in several Member States (e.g., the uk, Belgium and The Netherlands), the presumption of the issuing Member State's compliance with fundamental rights is hardly rebuttable; claims that fundamental rights have been violated or are very likely to be violated must be made before the court of the issuing Member State.32 But should the protection of fundamental rights not be a shared responsibility of both Member States involved? And should the eu as such not bear responsibility either? It has been noted in Section 4.2 that the adequate protection of fundamental rights must be considered a matter of eu responsibility; this implies an affirmative answer to both questions. Particularly in the context of judicial cooperation, it is important to ensure that the Member States involved share a responsibility to guarantee the exer cise of fundamental rights; it is for the eu as such to lay down rules on the matter and to provide effective legal remedies, including on the eu level. The message, however, appears to be that the protection of fundamental rights in the context of judicial cooperation is to a very large extent the issuing Member State's responsibility.
It is hardly surprising, even completely justified, that the examples given above do worry governmental authorities, criminal law experts, legal Proposal for a Directive on the strengthening of certain aspects of the presumption of innocence and of the right to be present at trial in criminal proceedings COM(2013) practitioners and citizens all over the European Union. Yet, it is not the transfer of national sovereignty to Brussels that causes those worries, rather the one sided focus on criminal law enforcement that underlies too many of the crimi nal law measures proposed and adopted in the past few decades. In the turbulent times previous to Lisbon it has become manifest that the exact scope of competences and the correct interpretation and application of the subsid iarity principle do not matter that much as long as the political majority holds the opinion that the eu needs more repressive measures and greater punitive ness. It is this majority approach towards criminal justice -in which judicial protection of the individual is likely to receive insufficient attention -that has aroused suspicion of eu criminal law.
Increased Attention for Judicial Protection
In the runup to the adoption of the Lisbon Treaty the attention for protecting the rights of the individual began to increase gradually. Moreover, the entry into force of the Lisbon Treaty in December 2009 -so that broader and less disputed criminal law competences have been effectuated -truly seems to have once more stimulated a criminal policy in which the individual's legal position receives express attention to a much larger extent than in the past.
This has become best visible in the context of procedural rights in criminal proceedings. In 2009, with a view to the stepbystep development of a set of Unionwide minimum standards for the protection of procedural rights for suspects in criminal proceedings, the Council adopted a socalled roadmap.33 The standards in view should be clear and specific, and on some counts pass the level of protection already required by the echr. The stepbystep approach turns out to be successful. By now, common norms have been adopted on the right to interpretation and translation, on the right to information about charges and the right to information on procedural rights, and on the right of access to a lawyer and the right to communicate upon arrest with relatives, employers and consular authorities.34 Recently, a package of proposals has been submitted on the presumption of innocence and the right to be present at trial, on procedural safeguards for children, and on legal aid. Efforts have also been made with regard to the standing of victims of crime. The 2012 Directive provides quite a lot of rights that victims of crime through out the entire eu are entitled to, such as the right to respectful treatment, the right to information they understand, the right to support from victim support services, etc.36
Although less visible than in the context of procedural rights, judicial pro tection of individuals plays a role in the context of substantive criminal law too. In various Member States, the scope of national substantive criminal law -which conduct requires a criminal prohibition? -has given much food for thought. It is commonly accepted that prohibiting conduct by means of criminal law should be a last resort; only if other means are considered inade quate alternatives to prevent or combat unwanted and unjust behaviour, it would be justified to call on the criminal law; the various sets of criminalisa tion criteria that over time have been developed are usually based on this last resort principle. It could be questioned whether such principles and criteria have in practice proved applicable or not. Nevertheless, to thoroughly reflect on the need for criminal law is considered to be of inestimable value, also with a view to protecting the citizen against 'overcriminalisation' .
It follows from the previous sections that such a reflection has initially been absolutely absent in Brussels' reality of lawmaking in the field of criminal law. The lack of clarity about the precise scope of criminal law competences has undoubtedly played a part, although one could argue that the binding force of the subsidiarity principle should have been enough reason to debate eu crimi nalisation criteria already as from the entry into force of the Amsterdam Treaty. Be that as it may, the good news is that the entry into force of the Lisbon Treaty has prompted the institutions to finally start such a debate.
It is true that the application of the Community method to the adoption of harmonisation measures in this regard would assume an increase of such harmonisation measures. This seems to be supported by the European Commission's approach towards an eu criminal policy as displayed in a 2011 Communication; in this document, the Commission deems Unionwide criminal prohibitions appropriate in advance, for a multitude of reasons, and with regard to a large variety of areas of crime.37 The Council and The Parliament seem to favour a more reserved approach towards calling on the criminal law.38 It remains to be seen how these viewpoints will influence the creation of criminal prohibitions and sanctions in Brussels' political reality, but the express attention for the limits of the criminal law shows that, at least on paper, law enforcement is no longer the only relevant factor that is taken into account. The increased attention for the judicial protection of the individual in eu criminal law, as illustrated above, must also be considered against the back ground of the eu Charter of Fundamental Rights which has binding force since the entry into force of the Lisbon Treaty.39 Although nothing more than a consolidation of civil, social, political and economic rights that were already binding upon the eu and its Member States, the incorporation of these rights in one eu Charter was deemed important to contribute to their publicity amongst citizens -from this it can be deduced how important a strong pro tection of fundamental rights have become in the eu context. But there is more. Although the eu Charter joins the echr interpretations of correspond ing rights, the Charter also allows for an interpretation that provides a more extensive protection (Article 52(3) eu Charter). And, finally, the eu's accession to the echr must be mentioned -by submitting the acts of its institutions to independent external control is another sign of how much importance the eu attaches to the judicial protection of individuals in criminal proceedings.
6
Final Remarks I have argued that today's comprehensiveness of eu's criminal law compe tences requires that justice is done to all interests at stake in criminal justice: the prevention and combating of crime, the protection of the interests of victims and society, and the protection of individuals against unlawful, arbitrary and excessive action of judicial authorities. Too much a focus on the preservation of national sovereignty and domestic interests must be consid ered obsolete, as this would deny the reality and necessity of broad eu powers to enact legislation in the field of criminal law as well as the significance of the aspects given above. Therefore, the proposal I have presented in this paper is that eu action in the area of criminal law is primarily judged on whether this in its entirety con tributes to a reasonable balance between effective law enforcement and ade quate judicial protection of individuals.
It has been shown that, despite the initial onesided focus on crime control in eu criminal justice, the balance is gradually restoring. I am aware of the fact that the increased focus on judicial protection of individuals has dominantly been theoretical up until today; it remains to be seen to what extent, for instance, the new Unionwide procedural rights will be given substance in the practice of national criminal justice as well as in the context of cooperation in criminal matters. Nevertheless, from the viewpoint that either on the national level or on the eu level, criminal law measures should contribute to a reason able balance between crime control and judicial protection, the adoption of common minimum norms regarding procedural rights in criminal proceed ings must be considered a positive step. The eu legislature and the Member States should take up the challenge to assess future initiatives regarding eu criminal justice, and their operation in practice, from this perspective.
